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  Introduction 

Ashok Maheshwary & Associates is a research based international accounting firm with offices in 

Gurgaon, New Delhi and Mumbai. We specialize in advising our clients on complex transaction 

from a legal, tax and regulatory perspective integrated with industry expertise. We are a full service 

accounting firm with the ability to assist our client’s right from devising strategies to enter in the 

Indian market to managing their compliances and supporting them in complex tax litigation.  

Our Financial Advisory firm, Financial Pundits LLP has inter-alia, been into large and complex 

Debt Syndication, Trade Finance, Private Equity Advisory, Merger & Acquisitions, Financial 

Restructuring Deals. We also assist our clients in making a road map for potential fund raising via 

IPO and Private Placements.  

Core practice areas include Debt Syndication, Private Equity, International Tax, International Tax 

Litigation, Dispute Resolution, Transaction Advisory, Auditing and Assurance, Entry Strategy for 

Foreign Investors, Transfer Pricing Documentation, Mergers & Acquisitions, and Joint Ventures & 

Restructuring.   

Our key clients include Multinationals, Listed Companies and large domestic corporate houses.  

Based on the strength of our Corporate Finance, International Taxation, Foreign Exchange Laws 

and Auditing Practice, Leading Edge Alliance has made us an independent member of their 

association. Leading Edge Alliance is the second largest global association of accounting firms in 

the world (#11 in worldwide ranking of networks, associations and alliances). LEA Global firms 

operate from more than 450 offices in 100 countries, giving clients of LEA Global firms access to 

the knowledge, skills and experience of more than 1,600 partners and 23,518 staff members. LEA 

Global firms' combined annual revenue totals more than USD 2.6 billion.  

Recently, TPA Global Group has made our firm, Ashok Maheshwary & Associates, an alliance 

partner. TPA Global is an independent and specialist provider of expert transfer pricing, tax 

valuation and customs services, headquartered in Amsterdam. TPA Global through its own offices 

has coverage in over 50 countries around the world. TPA Global has also been recognized as one of 

the leading transfer pricing firms in Asia and Europe in the prestigious International Tax Review 

survey. TPA Global’s expert services in the Transfer Pricing domain will help us in providing high 

quality transfer pricing and valuation advice to our clients all across the globe. 

We believe in constant knowledge expansion and have developed comprehensive Knowledge 

Management and Continuing Education programs which are conducted both in-house. These 

programs cover key events, global and national trends as they unfold and examine case studies, 

debate and analyze emerging legal, regulatory and tax issues. 

Several of our partners contribute stories/articles for the media (electronic/ press) on the tax, 

regulatory matters and Corporate Finance (including latest developments) providing our views as to 

their impact on business environment in India 

  

http://www.akmglobal.com/
http://www.financialpundits.com/
http://www.leadingedgealliance.com/
http://www.tpa-global.com/
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Background 

After a long drawn bitter battle with the Indian Revenue Authorities, Vodafone got a favorable 
verdict from the Apex Court in India. The Supreme Court held that held that the transfer, by a 

non-resident to another non-resident, of shares of a foreign company holding an Indian 
subsidiary company shall not amount to transfer of any capital asset situated in India. 

Consequently, the gains arising from the said transaction were held not liable to tax in India. 
 
The then Finance Minister, declaring that Indian is not a tax heaven and there cannot be a case of 

double non taxation, amended Section 9 of the Income-tax Act, 1961 (the Act), by the Finance 

Act, 2012 to be able to cover such income as deemed to be accruing or arising to non-residents 

directly or indirectly through the transfer of a capital asset situated in India is to be taxed in 
India. Such amendments were made with retrospective effect from 1 April 1962.  

 

This coupled with the introduction of General Ant Avoidance Rules, was criticized heavily by 
the International community. It also caused widespread resentment in India as well, eroding 

business confidence badly. To restore faith in the International community that the Government 

is ready for business in India,  
 
The Prime Minister of India, constituted an expert committee (the committee) on GAAR under 

the chairmanship of Dr. Parthasarathi Shome to undertake consultations from various 
stakeholders and finalize such guidelines.  Thereafter, the Prime Minister referred an additional 

issue, to the committee, on the implications of amendment made to the Act relating to the 

taxation of overseas transfer of assets where the underlying asset is in India, in the context of 

non-residents. Based on consultations and written representations received from various 
stakeholders, the committee has issued a draft report on the issue of taxing indirect transfers. 

 

The draft report has been summarized as follows:  
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1. New Set Of Provisions Dealing With Indirect Transfer Should Apply Prospectively 

As per stakeholders, retrospective amendments 

relating to indirect transfer leads to violation of 

Article 14 of the Indian Constitution which 

guarantees the fundamental right against arbitrary 
and unreasonable treatment. 

The committee after analyzing the trends in Indian 
courts upholding the parliament’s power to legislate 
retrospective amendments concluded them valid as 

long as these are not unreasonable. 

 
Further  on  a  perusal  of  Section  2(47),  Section  

48, Section  47  of  the  Act,  it  was  observed  that  

the intention of the legislature was not to tax indirect 

transfer. Further it restricted the taxation of indirect 
transfer to immovable property only. 

Computation mechanism of capital gain does not 
deal with the taxation of indirect transfers. Also 

Section 47 of the Act which excludes certain 

transactions from the ambit of transfer does not take 
into account transfer of the shares of a foreign 

company.  Therefore, categorizing such amendments 

as clarificatory or restatement of legislative intent 

cannot be justified. 

As a matter of policy, government should 

avoid anything which comes as a surprise or 

unexpected to the taxpayers. Indeed, as is 

prevalent in several countries, there should be 
constitutional or statutory protection against 

retrospective application. Various 

countries (Brazil, Greece, Mexico, 
Mozambique, Paraguay, Peru, Venezuela, 

Romania, Russia, Slovenia and Sweden)   

have explicitly banned retroactive taxation. 
 

Retrospective application of tax law should 

occur in exceptional cases as follows: 

 to correct apparent 

mistakes/anomalies  in  the statute 
 

 to remove technical defects 

particularly in procedure which had 

vitiated the substantive law 
 

 to ‘protect’ the tax base from highly 

abusive tax planning schemes that has 

the main purpose of avoiding tax, 

without economic substance. 
 

Retrospective action should only be confined 

to matters that are genuinely of a clarificatory 
nature, or aiming to ‘protect’ the tax base by 

countering highly abusive tax planning 

schemes, rather than ‘expand’ the existing tax 
base. 

 

In the Indian case, retrospective application of 

a tax law should occur only after exhaustive 
and transparent consultation with stakeholders 

who would be affected and in the rarest of 

rare cases. The provisions relating to taxation 
of indirect transfer as introduced by the 

Finance Act, 2012 are not clarificatory in 

nature. These provisions, after the 
incorporation of their definitions as 

recommended separately in this report, should 

be applied prospectively. This would better 

reflect global practices, as well as the 
principle of equity and probity in the 

formulation   and implementation    of 

commonly recognized taxation principles 
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2. Meaning of phrase ‘share or interest in a company or entity’ 

Stakeholders expressed concerns regarding there not 

being clarity in explanation 5 with regard to defining 

‘interest’. Therefore, there may be uncertainty that 

the term ‘interest’ may cover contractual 
arrangements which may not be in the nature of 

equity interest in the company. However, the 

intention of explanation 5 was to only tax transfer of 
ownership rights. 

It should be specified that the phrase ‘the 

share or interest in a company or entity 

registered or incorporated  outside India’  in  

explanation  5  means and includes only such 
share or interest which results in participation 

in ownership, capital, control or management.  

Therefore, all other types of interests 
including mere economic interest should not 

be contemplated within the ambit of 

explanation 5. 

3. Meaning of ‘substantially’ 

As per stakeholders the phrase ‘substantially’ used in 

explanation 5 is not defined. There can be ambiguity 

while interpreting the word ‘substantially’. 
 

Further the committee analyzed that there is 

possibility that it may be interpreted in different 
ways in different scenarios by the taxpayers. 

The word ‘substantially’ used in explanation 5 

should be defined as a threshold of 50 % of 

the total value derived from assets of the 
company or entity.  

In other  words,  a  capital  asset  being  any  

share  or interest in a company or entity 
registered or incorporated outside India shall 

be deemed to be situated  in  India,  if  the  

share  or  interest  derives, directly or 

indirectly, its value from the assets located in 
India being more than 50% of the global 

assets of such company or entity. 

 

4. Meaning of phrase ‘directly or indirectly’ 

As per stakeholders the phrase ‘directly or indirectly’ 

used in the explanation 5 is not properly explained. 

Further the committee analyzed that this phrase 
mostly used in OECD and UN model conventions 

and interpreted as ‘look through approach’. 

The phrase ‘directly or indirectly’ implies 

that, for determination of value of a share of a 

foreign company, all intermediaries between 
the foreign company and assets in India may 

be ignored. So the phrase may be clarified to 

represent ‘look through’ approach. 

5. Meaning of phrase ‘capital asset situated in India’ 

The intention while amending Section 9(1)(i) of the 

Act was to tax capital gains arising on transfer of a 

‘capital asset’ having underlying assets in India. 

However, the explanation does not restrict its scope 
to ‘capital asset’ but extends the scope to any other 

assets also by using the phrase ‘an asset or capital 

asset situated in India’. Therefore, even income other 
than capital gains like business income or dividend 

income from foreign company may get covered and 

would be taxable in India. 

The phrase ‘an asset or’ in the explanation 5 

to Section 9(1)(i) of the Act may be omitted 

through amendment to Act. 
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6. Concern Of Listed Foreign Company 

The stakeholders brought forth that since the object 

of the introduction of amendment in Section 9(1)(i) 
of the Act was to tax indirect transfer of shell or 

paper companies, the sale of shares through 

recognized stock exchange by listed companies may 

be exempted since a company listed on recognized 
stock exchange cannot be considered as a conduit 

company for the purpose of tax avoidance. 

The committee recommends that exemption 

may be provided to a foreign company listed 
on a recognized stock exchange and its shares 

are frequently traded on the stock exchange.  

The terms ‘frequently traded’ and recognized 

stock exchange may be defined as in the 
securities and exchange board of India (SEBI) 

guidelines and RBI regulations on overseas 

investments by residents respectively. 

7. Meaning Of Phrase ‘Value’ And Point Of Time For Valuation 

The stakeholders brought forth a concern regarding 

clarity in respect of the term ‘value’ used in the 

explanation 5, i.e. whether it refers to book value or 
fair market value, whether gross assets are to be 

considered or net assets, etc.  

Further, the committee analyzed that the text of 

amendment shows that the ‘value’ should be 
determined at the point of disposal unlike the DTC 

where ‘value’ is considered at the point of time 

during the previous 12 months preceding the date of 
disposal of shares, which yields the highest value 

during the period. 

The committee was of the opinion that taking 

value at any time preceding 12 months is an 

onerous compliance burden on the taxpayer 
and taking value as  on  last  balance  sheet  

date  may not  reflect  the Actual value on the 

date of transfer, and thus may provide scope 

for manipulation. 

Accordingly, it may be clarified that for the 

purposes of explanation 5: 

 the value refers to fair market value as 

may be prescribed; 

 the value is to be ascertained based on 

net assets after taking into account 

liabilities as well; 

 for determination of value, both 

tangible assets as well as intangible 
assets are to be considered; and 

 the value is to be determined at the 

time of the last balance sheet date of 

the foreign company with appropriate 

adjustments made for significant 
disposal/acquisition, if any, between 

the last balance sheet date and the 

date of transfer. 
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8. Imp of amended definition of ‘transfer’ 

The stakeholders submitted that the definition of 

‘transfer’ under the Act has been widened to include 

various activities which were not considered as 

transfer at all and other countries also did not 
provide such a broad definition of transfer. Further, 

DTC bill did not have such a broad definition of 

transfer. In view of such a wide definition of 
transfer, the mortgage or pledging of property or 

introduction of a new partner in partnership firm may 

be considered to be disposal of, or parting with, an 
interest in property or firm and consequently may be 

subject to tax. 

The stakeholders further submitted that such 

transfers may not be liable to tax under the 
explanation 5 to Section 9(1)(i) of the Act. 

Moreover, there is no clarity on the computation of 

capital gains and subsequent step up of the cost of 
acquisition of capital assets. 

The committee has given an illustration and analyzed 

that   a   company   is   a   separate   legal   entity, the 

shareholder is not the legal owner of the assets of the 
company and therefore, it cannot be said that 1% 

transfer of shares amounts to transfer of 1% interest 

in all the assets of the company. Therefore, only in 
the case of 100% transfer of shares of a company, it 

may be concluded that the assets of the company are 

being disposed of indirectly. 

In this regard the committee recommends, as 

the provisions of Section 9(1) (i) of the Act 

read with explanation 5 which deal with 

transfer of shares of a foreign company 
having underlying assets in India, the general 

provisions of Section 2(47) of the Act relating 

to transfer should not be applied on a 
standalone basis. 

9. Cascading Effect On Dividend Taxation In Multi-Tier Structure Abroad 

The stakeholders submitted that besides capital gains 

being taxed under Section 9(1)(i) of the Act that on 

transfer of shares, dividend received in respect of 

such shares may also be treated from a source 
situated (deemed) in India and consequently taxable 

in India. In case of a multi-tier structure, it may lead 

to a cascading effect. The applicability of the 
deeming fiction to the dividends should be an 

unintended consequence. 

In  view  of  the  above the committee 

recommends that dividend  paid  by  a  

foreign company shall not be deemed to 

accrue or arise in India under Section 9(1)(i) 
read with explanation 5. 
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11. Foreign Institutional Investors 

The stakeholders submitted that the investment 

structure in case of typical foreign institutional 

investors (FII) is a multi-tier structure consisting of 
individual investors located in various jurisdictions, 

participatory note holders, feeder funds, with the 

main FII being registered with SEBI.  

All non-resident investors in a FII, directly or 

indirectly, will have underlying assets in India, and 

consequently transfer of investment by these non-
resident investors outside India may lead to tax 

liability in India after amendment of Section 9 of the 

Act. 

Such taxation may arise at every upper level of 
investment in the FII structure leading to multiple 

taxation of the same income which is subject to tax in 

India in the hands of the FII. It is, therefore, 
necessary to exclude all investors above the level of 

FII from the tax net in respect of investments by an 

FII in India. 

A clarificatory circular may be issued that the 

investments made by FII as per regulation of 

the SEBI are subject to tax in India in the 
hands of FII. Further taxation of non-resident 

investors investing, directly or indirectly, in 

FII may lead to double taxation. It is 
therefore clarified that where: 

 a   non-resident   investor   who   has   

made   any investment, directly or 

indirectly, in an FII or 

 the investment made by FII in India 

represents, directly or indirectly, the 

underlying assets of investment by a 

non-resident, then such non-resident 

will not be taxable in India on 
account of the provisions of Section 

9(1)(i) of the Act in relation to 

investments made by the FII in India. 

  

10. Tax Neutrality In Case Business Reorganization Abroad 

The stakeholders submitted that since the taxation of 

shares of foreign companies was not anticipated in 
past and there is no specific provision in the Act to 

address the issue of transfers between the foreign 

group entities, the transfer of shares of a foreign 

company having underlying assets in India could be 
taxable. 

Therefore, exemption should be provided to business 

re-organizations within group companies as such 
exemptions are already available to business re-

organizations within group companies under Section 

47 of the Act. 

Transfer of shares or interest in a foreign 

company or entity under intra-group 
restructuring may be exempted from taxation 

subject to the condition that such transfer are 

not taxable in the jurisdiction where such 

company is resident. 

For this purpose, intra group restructuring 

may be defined as- 

 amalgamation or demerger as defined 

under the Act subject to continuity of 
at least 75 percent ownership 

 any other form of restructuring within 

the group (AE) subject to continuity 

of 100 percent ownership. 
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12. Concern Of Private Equity (PE) Investors 

The stakeholders submitted that although the 

amendment in the Act is intended to address 
situations in which a foreign investor sells a 

controlling interest in a foreign holding company 

that owns controlling interest in an Indian company, 
the provision is not so limited. 

In  view  of  such  amendment  a  non-Indian 

investor  who  held  only a  small  interest  in  a  
publicly available fund, even a person investing 

exclusively in India  that  held  only small  or  non-

controlling  interests (e.g. Less than 10 percent) in 

Indian companies could lead to taxability in India. 

The committee recommends that PE investors 

would be outside the ambit of indirect transfer 
where-  

 the investment by a non-resident 

investor in a PE fund is in the form of 

units which do not results in 
participation  in  control  and  

management  of  the fund 

 the investor along with its AE does 

not have more than 26 percent share  
in  total capital or voting power of the 

company 

 the  investee  company or  entity does 

not have more than 50 percent assets 

in India as compared to its global 
assets• the investee company is a 

listed company on a recognized 

overseas stock exchange and its 
shares are frequently traded 

 the  transfer  of  share  or  interest  in  

a  foreign company or entity results  

due to reorganization within a group. 
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13. interest and penalty not to be levied 

The stakeholders submitted that if retrospective 
amendments are made, then it is unfair and 

unjustified to levy interest on any additional tax 

demanded from taxpayers and, in no circumstances, 
penalty for any default should be levied as the 

taxpayer complied with the law as actually existed at 

the earlier point of time prior to the retrospective 
change. 

 

Article 20(1) of the Constitution provides safeguards 

with respect to the levy of interest and penalty on 
any additional tax, demanded from taxpayers, arising 

due to insertion of a retrospective amendment. 

 
The stakeholders referred to the decision of the 

Madras high court in the case of Revati equipment 

ltd. 
 

The  committee  analyzed  that  the  central  board  of 

direct taxes (CBDT) issued an order indicating  the 

class of incomes or class of cases in which reduction 
or waiver of interest under Section 234A, 234B or 

234C as the  case  may  be  could  be  considered  by  

the  Chief Commissioner of Income-tax (CCIT) and 
Director General of Income-tax (DGIT) recognizing 

that penal interest should not be levied in cases of 

retrospective amendments. However, this waiver is 

limited only to interest chargeable under Sections 
234A, 234B and 234C of the Act. It does not cover 

interest under Section 201(1A) of the Act. Once 

penal interest is not leviable, then there is no 
justification for levy of penalty. 

The committee recommends that the CBDT 
should clarify through a circular that, in all 

cases where demand of tax is raised on 

account of retrospective amendment relating 
to indirect transfer under Section 

9(1) (i) of the Act then no interest under 

Section 234A, 234B, 234C and 201(1A) of 
the Act be charged so that there is no hardship 

caused to the taxpayer by going through the 

process of waiver by CCIT. Further, in such 

cases, no penalty should be levied in respect 
of the income brought to tax on application of 

retrospective amendments under Section 

271(1)(c) (for concealment of income) and 
271C (for failure to deduct tax at source) of 

the Act. 
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14. Proportionality Of Taxation 

The stakeholders gave the following illustration to 
explain a possible resulting situation: 

 

A Ltd is a company incorporated in the US. B ltd is 
its 100 percent   subsidiary in the Cayman Islands 

representing $100m investment of A Ltd. 

The company’s C Ltd., D Ltd. and E Ltd are its 100 
percent subsidiaries in India, Australia and 

Singapore respectively.  The India assets of the 

company B Ltd are 55%; Australian assets constitute 

25% and Singapore   assets   20%. 

Thus, B Ltd has substantial assets in India. If shares 

of B ltd are transferred and subject to tax in India, 

then, gain would include profits attributable to 
investments in Singapore and Australia as well. India 

should not have any right of 

taxation of profits attributable to assets located 
outside India. 

The committee observed that there are basically 

three approaches that can be followed in this regard:- 

 have a high threshold and tax full gains 

 have a lower threshold and tax 

proportionately, or 

 have an appropriate threshold keeping in 

mind the need for investment capital and tax 

proportionately. 

However, there is no particular reason to tax 100 per 
cent of the gains just because the foreign company’s 

majority assets are located in India.  Indeed such an 

approach would be directly contrary to foreign 

investment in India. 

In cases of real estate companies, the OECD MC and 

UN MC provide a threshold of 50% of underlying 

assets and do not provide for proportional taxation. 
On the other hand, countries like Israel have no 

threshold and tax gains on indirect transfer based on 

proportionality. 

The committee recommends that a threshold 
of 50% of underlying assets in India should be 

set for taxation of capital gains on indirect 

transfer, together with a proportional basis of 
taxation of the same. 

This is in congruence with the view taken in 

the DTC. 
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15. Conflicts With The Indian Tax Treaties 

The stakeholders brought forth that many tax treaties 
(e.g. the US, UK) provide the right of taxation to a 

source country as per its domestic law. However, by 

amending the domestic law, India has expanded its 
tax base unilaterally which may not be respected by 

all treaty partners and could lead to double taxation. 

 
By and large, only a direct transfer is covered under 

a treaty. Whether indirect transfer of shares of an 

Indian company is covered under the treaty or not, 

remains a question. Further the domestic law uses 
the phrase ‘through transfer of a capital asset’ which 

is much wider than the phrase used in a tax treaty i.e. 

‘from alienation of shares of a company’. 
 

The committee observed that the then finance 

minister in his speech in parliament stated that the 
retrospective amendments related to indirect transfer 

shall affect mainly transactions in non-treaty 

countries and where they lead to double non-

taxation. Further the committee examined two 
illustrations involving tax treaty scenarios. 

The committee recommended that where 
capital gains arising to a non-resident person 

on account of transfer of shares or interest in a 

foreign company or entity are taxable under 
Section 9(1)(i) of the Act and there is a tax 

treaty with country of residence of the non-

resident, then such capital gains shall not be 
taxable in India unless, 

 the tax treaty provides a right of 

taxation of capital gains to India 

based on its domestic law; or 

 the tax treaty specifically provides 

right of taxation to  India  on  transfer  
of  shares  or  interest  of  a foreign 

company or entity. 

16. Treating Assessee In Default For Non-Deduction Of Tax On Payments To Non-Residents 

The stakeholders pointed out that the retrospective 

amendment relating to indirect transfer may result in 

initiation of proceedings under Section 201 of the 

Act for non-deduction of tax in the past on transfer 
of shares of a foreign company having underlying 

assets in India and declaring such persons or 

representative assessee of the seller of shares of 
foreign company as assessee in default. In both 

situations the person is being penalized for no fault 

of his own.  

A person, who did not deduct tax based on the law as 

existed at the time of transaction, cannot be asked to 

go back in time and deduct tax based on the law 

amended retrospectively, as of now. A retrospective 
amendment cannot demand such an action from any 

person subject to tax laws in a country. If a person, 

who has carried out a transaction in the past and has 
made full payments to the seller, is asked to make 

payment of tax (which is the liability of the seller) to 

the revenue, then it would comprise a complete loss 

to such person. The loss in consequence of the 
amendment does not arise out of any fault of his but 

The committee recommends that no person 

should be treated as assessee in default under 

Section 201 of the Act, or a representative 

assessee of a non- resident, in respect of a 
transaction of transfer of shares of a foreign 

company having underlying assets in India 

and where gains arising on such transfer is 
taxable in India on account of such 

retrospective amendments. 
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because the earlier absence of such provision in the 
law. Hence, a person should not be penalized for 

non-deduction of tax in respect of a transaction that 

took place before the amendment of law. 

 

 

  

17. Concern Of Minority Shareholders 

The stakeholders pointed out that the amended 
Section 9(1) (i) of the Act is wide enough to cover 

transfer of even a single share of a foreign company 

having substantial assets in India. Making such 

transfers, taxable in India would cause undue 
hardship to minority shareholders since transfer of 

small shareholdings do not result in transfer of 

controlling interest in Indian assets.  

The committee analyzed that if a threshold of 26 

percent of total holding at any time during 12 months 

preceding the date of transfer is considered, it will be 

easier to implement. However, it may cause undue 
hardship since transfer of one share by major share 

holder becomes taxable. This is taken care of in the 

case of listed companies since they will be 
exempted. A need to work out and set a threshold 

that includes cases of immediate holding company 

and up-tier holding company is felt. 

Further the controlling interest in a company 

depends upon the laws of each country and therefore, 

in India, as per the Indian Companies Act, 1956, the 

controlling interest may be considered at the rate of 
26 percent of the voting power or share capital. 

Where share or interest in a foreign company 
or entity 

derives,  directly or  indirectly,  its  value  

substantially from the assets located in India, 

then transfer of such share or interest in the 
company or entity outside India would not be 

taxable under Section 9(1)(i) of the Act in 

India if- 

 such company or entity is immediate 

holding company, the voting power or 

share capital of the transferor  along  

with  its  associated  enterprises (AE) 

in such company or entity does not 
exceed 26 percent of the total voting 

power or share capital of the company 

or entity during the preceding 12 
months, or 

 in other cases, the voting power or 

share capital of the transferor in such 

company or entity along with its AE 
during the preceding 12 months does 

not exceed  26  percent  of  the  total  

voting  power  or share  capital of  the 

immediate  holding  company having 
underlying assets in India. 
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Our Comments 

By stressing on keeping the amendments prospective rather than retrospective, except in ‘rarest of rare 

cases’, waiver of interest and penalties due to impossibility of performance, applying retrospective tax 

to the payee and not the payer and restricting India right to tax in terms of the respective DTAAs; the 

committee aims to provide vital impetus to the positively changing perception of Indian tax policy and 

consequently putting the foreign investment flows back on track. 

While commenting about the need to bring stability and credibility to the tax policy and align it to 

best international practices to facilitate trade and investment, the report manages to also individually 

address concerns of listed Foreign Companies, Investors of FIIs and PE funds and small shareholders. 

Attribution of gains to proportionate capital assets, assets to include only capital assets, excluding 

mere economic interest, threshold of substantially to mean 50% or more, non application of definition 

on transfer on standalone basis and exempting investors in PE funds and FIIs are steps in the right 

direction. 

The report very clearly emphasizes that the retrospective amendments were not clarificatory in nature 

and aim to expand the tax base rather than protect it, making it fall outside the purview of rarest of the 

rare cases and a fit case for prospective application. 

The report suggests that some of these recommendations will require legislative changes whereas 

some can be supported by means of departmental circulars. It is pertinent to note that it is a draft 

report where public comments have been invited. However, it would be interesting to see how 

Government will react in legislating these recommendations. 
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Disclaimer 
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